Please find attached additional comments supporting our response to the public consultation, for which
insufficient space was available within the consultation.

PART 1- SPECIAL SCHEME FOR TRAVEL AGENTS

QUESTION 1

Accountancy Europe believes that there is a pressing need for action at a European level in respect of the VAT
treatment of the supply of tour and travel services.

The Tour Operators Margin Scheme (TOMS) was developed in a very different time before the internet, when
computers were not ubiquitous for both suppliers and consumers and when the market was mainly based around
pre-packaged tours for consumers and the MICE (Meetings, Incentives, Conferences and Events) sector was
considerably less important. Additionally, the TOMS was introduced into the EEC’s 6th VAT Directive in Article
26 at a time when there was no harmonised system in place to obtain refunds of VAT in other Member States
and VAT registration in other countries was exceptionally difficult, often with tax representatives being required
(a requirement within the EU only removed by Directive 2000/65/EC from 1 January 2002).

Since its introduction, we note that there is an increasing level of divergence in the application of the TOMS (and
VAT relating to travel related services in general) between Member States, reducing certainty for businesses in
this sector and increasing costs. This complexity and divergence in the application of the TOMS have also been
a source of significant litigation before national courts and the EUCJ (with over 15 cases so far). Distortions
between different Member States have arisen and changes in the market and technology have also created
significant distortions between suppliers of travel services based in the EU and those based in third countries.

Consequently, we are convinced that there is a need for urgent and significant modernisation of the VAT rules
covering this sector.

However, we are not sure that this will necessarily be achieved by even significant amendments to the TOMS.

The TOMS itself introduces significant market distortions. The TOMS creates a higher VAT charge than that
faced by businesses that are pure buyers or resellers, as the margin under TOMS is taxed at the standard rate,
whereas underlying supplies in many MS are taxed at reduced rates.

Technology has advanced out of all recognition since TOMS was introduced and we would recommend that the
European Commission carefully considers whether a special scheme is still necessary and whether it would,
ultimately, be a simplification to treat the supply of travel related services in the same way as the supply of many
other services by applying standard output tax and input tax recovery rules

This would reduce many of the market distortions that the sector is currently facing, although some other issues,
such as distortions on the place of supply, would still need to be dealt with.

QUESTION 2

We don’t see the relevance of the third part of Question 2. The calculation of a margin is a fundamental aspect
of TOMS rather than a desirable characteristic. Indeed, in our view, the calculation of the margin poses many
practical issues for businesses, creates a higher VAT charge (as the as the margin is not always taxed at the
same rate as the ‘underlying supplies’ e.g. hotel accommodation is taxed at a reduced rate in many Member
States) and can distort the market. Similarly, non-deductibility is a problem for many businesses, particularly
those in the MICE sector, and again not a desirable characteristic.

We see the main advantage of TOMS for B2C supplies as being a single point of VAT declaration. However,
even this advantage is being eroded by an increasing number of Member States seeking to determine the



existence of a fixed establishment on tour operators operating across borders. This creates a high level of legal
uncertainty in the current scheme.

The VAT declaration process is not substantially simplified by the scheme and margin calculations can often be
complicated - especially if undertaken on a transaction-by-transaction basis - due to the timing differences
between expenses being incurred and receipts being taxed.

Additionally, the treatment of the package as a single supply should simplify administration but often brings its
own complications.

Finally, many see the inability to recover input VAT as a disadvantage and not an advantage, especially regarding
B2B supplies.

The way that TOMS is applied by Member States causes additional problems with the application of VAT rules
in this sector. There are many complexities and uncertainties within the scheme, such as:

1. What supplies are within the scope, e.g. single supplies of car hire or accommodation (with limited other
services being provided — although it should be noted in cases C-552/17 and C-108/22 (point 27) that it
was held that the TOMS applies without any other ancillary services being provided)

2. What businesses are within the scope — such as event organisers and not for profit organisations

3. Whether businesses are within the first or second paragraphs of article 306.1 — the dividing line is difficult
to determine in many cases and is often influenced by national legal regimes

4. The treatment of bought-in supplies when compared to supplies from own generated costs (‘in-house
supplies’ and the definition of ‘in-house’)

5. The practical issues related to enforcing the application of the rules on operators based in third countries
(assuming changes were to be made in the current rules/legislation) with which the EU does not have a
mutual assistance arrangement for the collection of tax debts.

If the issues above were to be fixed, and with proper definitions to determine what constitutes a ‘travel package’,
the scheme could be a useful simplification for B2C supplies.

Due to the inability to recover input VAT, we do not consider the scheme to be beneficial overall for those
operators that make predominantly B2B supplies.

For B2B supplies, we believe that the recovery of input VAT is more important than the simplifications under the
scheme. It is also important to note that the question of input VAT recovery impacts not only the tour operator in
B2B supplies but also the end customer, should they be a taxable person. Any VAT not recovered in the chain
of supplies inevitably has an impact on final consumer prices - regardless of the sector - depending on the ‘pass
through rate’.

There is also considerable divergence of practice between Member States in permitting recovery of input VAT.
Some countries allow normal input VAT recovery rules on B2B supplies - some of which are subject to VAT where
physically carried out and some are treated as falling within article 44 of the VAT Directive. This distorts
competition and the issue should be dealt with to reinstate neutrality in the VAT system and eliminate distortions
of competition between Member States.

QUESTION 4

We believe that the TOMS as it is currently applied (with the lack of definitions and varying interpretations) no
longer responds to those needs.

Operators that fall within the TOMS have seen the market change dramatically since the scheme’s introduction.
The primacy of ‘bricks and mortar’ travel agents and tour operators in the travel market has dramatically
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decreased with the internet enabling customers to make their own travel and accommodation arrangements
directly with the end supplier.

We now have many C2C suppliers of travel and, especially accommodation, that are not subject to the same
VAT rules as B2C supplies and may not be subject to VAT at all. This has led to a distortion in competition that
adversely affects ‘traditional’ operators. In our view, changes to the existing TOMS regime should be done in
parallel with the implementation of ViDA to ensure that ViDA Pillar 2 (Changes to VAT treatment for the platform
economy) operates correctly. Additionally, the changes introduced by ViDA do not address the question of C2C
(e.g. ‘home swapping’), where different views have been expressed, and do not guarantee harmonisation
amongst Member States.

Another significant change is the enormous growth of the MICE (Meetings, Incentives, Conferences and Events)
sector. Studies indicate that Europe holds around 50% of the global MICE and global market activity in this sector
has approximately doubled every 10 years since 1963 - and is expected to grow at nearly 10% per annum for
the rest of this decade. This means that the market for large international cross-border events is approximately
thirty times more than that when TOMS was introduced in 1977 and the scheme struggles to cope with the
demands of this sector. The customers for these travel services (frequently including travel and accommodation)
are usually businesses that want to recover input VAT on the costs incurred.

Also, such activities often include a much higher level of bought-in-services than was usual when the TOMS was
implemented, which the scheme doesn’t adequately cope with. This leads to a further distortion of competition
and potentially stifles further growth in this sector.

Consequently, we strongly support the concept that travel agents should have the option not to apply the TOMS
to B2B supplies.

Additionally, there is an argument that the scheme covering B2C supplies should be optional, benefiting those
operators that value the single point of registration and the simplifications over the need to recover input VAT.
However, we are aware that this could itself cause distortions of competition and revenue shifts between Member
States (and even between Member States and third countries, depending on the solution adopted), so such a
proposal would need to be carefully examined.

Question 4.3 - It should be noted that ‘travellers’ would include both B2C and B2B supplies and our answer of
‘agree’ is predicated on ‘travellers’ being only defined as those under B2C transactions.

Question 4.6 — We consider that this question is unclear — ‘should’ implies a requirement not to apply TOMS
rather than the use of ‘could’, which would provide for an option for businesses to disapply TOMS for incidental
supplies. We would agree with the implementation of an option. It should also be noted that ‘incidental supplies’,
even with extant EUCJ case law, could be a very subjective term and would require clear definition. Due to these
uncertainties, we are neutral on this question.

Activities in the MICE sector are often multifaceted and interact with other areas of the VAT system. For example,
conferencing activities could encompass virtual events and it would be beneficial if the interaction between the
TOMS and the new place of supply rules for virtual events were to be clarified.

We would also repeat the point made under question one — as the taxation of travel services is now facilitated
by the One-Stop-Shop, and with the massively increased utilisation of IT, is there still a need for the TOMS?

QUESTION 5

Under the current TOMS regime, the principal part of the value of any supplies made, falling within the scheme,
is taxed where the services are physically consumed, e.g. hotels, transport etc. The VAT charged on those
supplies to the travel agent using them to supply travel services acting in his own name to the traveller is, under
the TOMS regime, not deductible.



Travel agents established in third countries are effectively covered by the scheme in the same manner as EU
established agents as in many Member States no input tax is refunded to non-EU established agents - see for
example Viking Catering CAA Versailles' and Privilege Events et Communication CAA Versailles? in France.

We have suggested that the margin should be taxed in the country of residence of the traveller in a similar
manner to the Electronically Supplied Services whereby the margin, taxed at the normal VAT rate of the
country of residence/establishment of the customer, is taxed where the service is consumed.

This solution would mean that non-EU travellers travelling within the EU would benefit from the travel agent’s
margin not being subject to VAT making the EU more attractive as a tourist destination.

By taxing the margin in the MS of the residence of the customer there will be no incentive for travel agents to
delocalise outside of the EU as their service will always be taxed where the deemed consumption takes place.

QUESTION 6

We see a significant potential improvement in choosing the first option (taxation in the country of residence).
There could be some difficulties in proving the country of residence of travellers but as this seems to be
functioning adequately for electronically supplied services the hurdles are not insurmountable.

Whilst we believe the second option (taxation in the country of destination) would be an improvement over the
current situation, there are still issues to be overcome. For example, there are likely to be significant issues with
apportioning taxation to the country of destination in case of cross-border travel arrangements (e.g. tours through
various Member States). Additionally, this option would not remove the competitive advantage available to non-
EU travel operators that arises due to the margin being taxed at the rate of the underlying supply, unless the
same place of supply rule were also to be applied to EU travel agents.

QUESTION 7

The manner in which the TOMS is applied by Member States exacerbates the existing complexities and
uncertainties within the scheme, such as:

1) What supplies are within the scope, e.g. single supplies of car hire or accommodation?

2) What businesses are within the scope — such as event organisers and not for profit
organisations?

3) Whether businesses are within the first or second paragraphs of article 306.1 — the dividing line
is difficult to determine in many cases

4) The treatment of bought-in supplies when compared to supplies from own generated resources
(‘in-house supplies’)

5) The practical issues related to enforcing the application of the rules on operators based in third
countries (assuming changes were to be made in the current rules/legislation) with which the EU
does not have a mutual assistance arrangement for the collection of tax debts.

If the issues above were to be satisfactorily resolved, and with proper definitions to determine what constitutes a
‘travel package’, the scheme could be a useful simplification for B2C supplies.

We have specific additional comments to make on specific sub-questions for Question 7:

1 Cour administrative d'appel de Versailles, 22 janvier 2019, n° 17VE01740
2 Cour administrative d'appel de Versailles, 5 novembre 2019, n° 18VE01240



Q7-3 Member States have divergent views about the types of supplies that should be included — notable
divergences include the treatment of the provision of opera tickets (as part of a package) and standalone car hire
services.

There is also the question as to at which point does the combination of different stand-alone services become
subject to the TOMS. The definitions should also specify the meaning of “those supplies used by the travel agent
provided by other ‘taxable persons” (see Alpenchalets®). Definitions should ideally be supported by exhaustive
lists of activities etc to be covered by the TOMS, specified by an implementing regulation.

Q7-4 our answer to this sub-question is predicated on the assumption that the TOMS will in future apply only to
B2C supplies. The answer would be different if B2B supplies continue to be subject to the TOMS in the future
(“strongly agree”). Also, as a general point, we wonder why supplies of accommodation are specifically excluded
in the question as we can see no valid reason why this particular supply should be treated differently.

Q4-6 these definitions should cover such aspects as long-leases of accommodation, airline charters etc.
QUESTION 8

The requirement to calculate margins for each supply introduces enormous burdens and complexity into the
system and leads to inequity because negative margins on certain transactions are not relieved — and these can
arise simply due to timing differences (such as when the receipts arise in one period, but the expenses are
incurred in the next period). Consequently, many businesses use a global margin calculation to obtain automatic
relief on negative margins — although it is possible to have unrelieved negative margins even using a global
calculation. They would greatly resist the enforcement of the individual margin rules — unless it were to include a
right to carry forward negative margin ‘losses’, which is permitted by some Member States

In our view the current scheme would be improved by allowing an option for the margin for B2C supplies (and
B2B supplies not subject to the option) to be calculated on a global and period basis rather than on each and
every transaction. However, this should not be mandatory - operators should retain an option to calculate the
margin on a transaction-by-transaction basis with rules in place to prevent frequent opting in or out, which can
lead to double- or non-counting of transactions. Official guidance would be required to help travel agents decide
which basis they should use.

In respect of question 8-2, this had been attempted by the United Kingdom in the 1980’s but the variation in
margins, both between different operators, between the different activities carried out and business models
adopted, were so significant that the idea was abandoned.

QUESTION 9

This is a complicated area and a detailed feasibility study and analysis of the options at macro and micro levels
must be undertaken to determine which option(s) is/are the least complex to apply, safeguards tax revenues for
the Member States and minimises distortions of competition.

Whilst having specific time of supply rules just relating to supplies of travel services seems like an unnecessary
additional complication, a special rule on how to determine the VAT payable on payments on account could be
beneficial.

We would also note that from an accounting perspective, travel agents tend to account for the transaction(s) at
the time of commencement of the provision of the travel services so alignment with common accounting
practice would seem the most sensible option.

33 Alpenchalets Resorts GmbH Case C-552/17



PART 2 - VAT RULES ON PASSENGER TRANSPORT

QUESTIONS 1& 2

In respect of sub-question 1-2, there is sometimes a lack of clarity in respect of the scope of the exemption. For
example, when there is a chain of subcontractors it is unclear at which point in the chain the exemption can be applied.
The assessment of when the supply is of the provision of aircraft and crew is also complex.

The calculation of distance travelled per country can be complex — particularly for train or coach travel across borders.
Cross border coach travel is mostly carried out by SMEs and the current system imposes huge compliance burdens
on them. There is evidence that the current rules and interpretations by Member States can have a direct impact on
the route taken.

Taxing international air travel would be a challenge due to international agreements and the additional apportionment
for the element of travel over international waters is a challenge. Equally the taxation of water transport is complex if
international waters are part of the route.

The OSS may apply in certain circumstances but otherwise suppliers will be required to be registered in the country in
which the transport is carried out. Many transport suppliers will do so to avoid the slow refund process to recover their
input VAT under directive 2008/9/EC (EU businesses) or the 13th VAT directive for non-EU established businesses.

QUESTION S

If airlines, shipping companies etc can get a full input VAT deduction the removal of the exemption should not be
an issue (apart from cashflow) but the need to respect international agreements somewhat limits the avenues for
change.

Additional clarity in respect of what supplies are covered would be useful — for example, is the leasing of an
aircraft, or part of an aircraft, covered?

QUESTION 6

We note that some Member States have chosen to implement certain exemptions for passenger road transport,
and we recommend that the Commission considers the outcomes of the application of an exemption by Member
States in formulating any policy in this area.

For example, Denmark exempts passenger road transport but excludes from the exemption tourist bus services
(which are taxed at the normal rate of VAT), albeit salaries tax is due when the supply of transport is exempt.

As another example, Eire provides for a VAT credit to a limited extent on the purchase of certain types of vehicles.

QUESTION 7

The factors to be considered in respect of the questions relating to the affordability and sustainability of travel are
complex. The transport sector is undeniably a major cause of greenhouse gas emissions but equally the provision
of such services is vitally important to many citizens where they may have no realistic alternatives (for example,
island Member States) to using sea or air travel to exercise their right to freedom of movement.

Removing the exemption could result in a considerable increase in the costs of travel and the Commission should
determine its likely impact before taking such action.

Additionally, they are social equity issues in increasing the costs of such travel for all citizens when a small
proportion are responsible for a disproportionate proportion of emissions (especially in respect of air travel).

There is also a question of what the current policy goals of the EU are in respect of the climate and environment,
given the proposed watering down of other legislation related to the sustainability agenda.



Particularly in respect of climate ambitions and action, perhaps consideration should be given to taxing those
journeys / means of transport that result in disproportionate amounts of greenhouse gas emissions -- for example,
business and first-class air transport, long haul flights or short haul flights when practical, cost effective,
alternatives exist.

Also consideration should be given to the neutrality of the VAT system in so far as it impacts on sustainability and
social equity issues. For example, cross-border rail travel even within the EU is a standard rated supply whereas
cross border air and sea travel is zero rated. Given that rail travel is being promoted as a less carbon intensive
means of transport, zero rating intra-EU rail travel could provide an added incentive for passengers to use the rail
instead of flights where feasible.

QUESTION 8 ADDITIONAL COMMENTS

We support with reservations the idea of the country of departure being the place of supply, or of apportionment
between the countries where the supply is carried out. Using the country of departure is simpler and less
burdensome on businesses (and tax authorities) but could be subject to avoidance if VAT rates are different
between adjoining Member States.

Apportionment is more complex and may be relatively easier for certain forms of transport such as flying or
railways than for others — such as coach travel where suppliers are more often SMEs and routes are subject to
change at short notice.




