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Introduction

The European Commission — Directorate-General for Taxation and Customs Union (DG TAXUD) launched
an Evaluation of the Directive on Administrative Cooperation in the Field of Direct Taxation (DAC). The
Commission Staff Working Document for the first evaluation is available in the following link. Administrative
cooperation means all tools available to EU Member States’ tax authorities for collecting and assessing
direct taxes, including various systems for the Automatic Exchange of Information (AEOI) and other forms
of collaboration such as exchange of information on request, spontaneous sending of information and
closer collaboration such as simultaneous controls or joint audits.

DAC is the main piece of EU legislation governing the collaboration and exchange of information among tax
authorities with respect to direct taxes. It aims to ensure efficient administrative cooperation between
Member States and to increase tax transparency to address tax evasion and avoidance, which are
facilitated by the increasing mobility of people, companies and capital within the EU, as well as to mitigate
the consequences of (harmful) tax competition and base erosion and profit shifting. The former are tax
measures which distort the natural allocation of resources and create fiscal outcomes that are disconnected
from economic reality, the latter are practices whereby primarily multinational enterprises (MNEs) engage in
(aggressive) tax planning strategies to exploit loopholes and mismatches in international tax rules to lower
their tax bill. Therefore, DAC safeguards Member States’ tax revenue and improves the fairness of the tax
system.

DAC brings European solutions to common problems all Member States are facing. It tackles (i) the
mismatch between the growing globalization of economic activities, both at international and EU levels, and
the inherently national character of taxation which creates an opportunity for tax evasion or tax avoidance,
(i) the limited transparency in tax decisions with a cross-border element and (iii) issues that may result from
differences in the implementation of commitments to tax cooperation and transparency made by some
Member States at the OECD/G20 level, by establishing a set of uniform and common rules in the EU.

DAC was subject to several amendments, typically referred to as DAC1 (the original text) to DAC8. The
main aim of the various acts was to expand the scope of the Directive, as well as to fight against
aggressive tax planning by multinational companies and to increase transparency of assets ownership.
More in detail:

® DACI laid the foundations for current cooperation between tax authorities in the European Union by
substantially revising previous information exchange mechanisms. The Directive introduced AEQOI for
certain categories of income received by residents of other Member States, and reinforced or
introduced other forms of administrative cooperation among tax authorities;


http://data.europa.eu/eli/dir/2011/16/2024-01-01
https://taxation-customs.ec.europa.eu/system/files/2019-09/2019_staff_working_document_evaluation_on_dac.pdf
http://data.europa.eu/eli/dir/2011/16/oj

® DAC2 extended the scope of AEOI to certain financial assets held by non-residents and income
accruing from such assets;
DACS introduced the AEOI of advance cross-border rulings and pricing arrangements (ATR/APA);
DAC4 introduced the AEOI of Country-By-Country Reports (CBCR) for multinational companies
(MNCs);

® DACS provides tax authorities with access to beneficial ownership information collected under anti-
money-laundering (AML) rules;
DACS introduced the disclosure and AEOI of potentially harmful cross-border tax arrangements;
DACY introduced the reporting and AEQI of incomes obtained via online platforms; and
DACS introduced the reporting and AEQI of information held by crypto-assets services providers.

The evaluation will assess the extent to which the DAC (as amended) is: (1) effective in fulfilling
expectations and meeting its objectives; (2) efficient in terms of cost-effectiveness and proportionality of
actual costs to benefits; (3) relevant to current and emerging needs; (4) coherent both internally
(coherence between different DAC amendments) and externally (coherence between DAC and EU and
international legal framework); and (5) has EU added value i.e. produces results beyond what would have
been achieved by Member States acting alone. In line with the ongoing Commission’s efforts to rationalize
and simplify reporting requirements for companies and administrations, a special focus will be given to this
aspect to inform potential proposals to reduce the reporting burden for the stakeholders involved.

The evaluation covers the functioning of DAC in the period from 2018 to 2022. Therefore, DAC7 and

DACS8 are not covered in the evaluation, since they were not yet implemented. Please provide answers on
your experiences in the period covered.
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influence EU decision-making.
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The Commission will publish all contributions to this public consultation. You can choose whether you

would prefer to have your details published or to remain anonymous when your contribution is published. Fo
r the purpose of transparency, the type of respondent (for example, ‘business association,
‘consumer association’, ‘EU citizen’) country of origin, organisation name and size, and its
transparency register number, are always published. Your e-mail address will never be published.
Opt in to select the privacy option that best suits you. Privacy options default based on the type of
respondent selected

“Contribution publication privacy settings
The Commission will publish the responses to this public consultation. You can choose whether you would like
your details to be made public or to remain anonymous.

Anonymous
Only organisation details are published: The type of respondent that you
responded to this consultation as, the name of the organisation on whose
behalf you reply as well as its transparency number, its size, its country of
origin and your contribution will be published as received. Your name will not
be published. Please do not include any personal data in the contribution itself
if you want to remain anonymous.

® Public
Organisation details and respondent details are published: The type of
respondent that you responded to this consultation as, the name of the
organisation on whose behalf you reply as well as its transparency number, its
size, its country of origin and your contribution will be published. Your name
will also be published.

/| | agree with the personal data protection provisions

*Please select the option that best describes the area of activity of your
organizations or your members.
Generalist business association
SME association
Banking and other financial services
Online platforms and other online activities
® Tax intermediary, accountant, or advisor


https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement

None of the above

Part 1 - OVERALL ASSESSMENT OF DAC

To what extent are the following issues still a problem today?

No
Toa Toa Toa Not .
| derat . at opinion
arge moderate minor
g /Don’t
extent extent extent all
know

Erosion of the tax-base following the
increased movement of people and capital in
the EU

Aggressive tax planning by corporations

Harmful tax competition among EU Member
States



To what extent have the following issues improved or worsened?

Significantly
improved

Erosion of the tax-base following the increased movement of
people and capital in the EU

Aggressive tax planning by corporations

Harmful tax competition among EU Member States

No
Improved
change
@
@

Worsened

Significantly
worsened

No opinion
/Don’t know



To what extent do you agree with the following statements?

No
Toa Toa Toa Not .
. opinion
large moderate minor at ,
/Don’t
extent extent extent all
know

AEOQI is useful to reduce tax evasion by individuals
earning incomes or rents abroad

AEOQI is useful to reduce tax evasion by individuals
holding financial assets abroad

Knowledge by tax authorities about where
multinationals gain profits and pay taxes helps
increasing tax fairness and reducing harmful tax
competition among EU Member States

Knowledge by tax authorities of advance pricing

arrangements, tax rulings and other cross-border

arrangements helps increasing tax fairness and 9
reducing harmful tax competition among EU

Member States

Knowledge by tax authorities of sellers’ incomes
earned via online platforms is useful to reduce tax .
evasion

Please express your view on the extent to which DAC contributed to the following
objectives

Toa Toa Toa Not No opinion
large moderate minor at /Don’t
extent extent extent all know

Reducing tax evasion / safeguarding &

tax revenues for Member States

Increasing transparency of the tax 3

system

Increasing fairness of the tax system -

Improve the functioning of the EU
Single Market

To what extent do the following aspects of DAC work properly?

No
Toa Toa Toa Not .
. opinion
large moderate minor at ,
/Don’t
extent extent extent all
know
Identification of the taxpayers concerned .
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Identification of the behaviours /

arrangements / agreements in scope of .
reporting

Clear identification of the information to be o

collected and reported

Criteria for validating or verifying the 5

accuracy of the information collected

Please explain how certain aspects could be improved.

The exchange of information arising from the DAC has resulted in a great increase in the level of information
/data that tax administrations receive and have to process. However, their capacity and infrastructure has
not been enhanced in many Member States, thereby undermining the practical effectiveness of the
Directive. We call upon the Commission to consider the quality of the data being sent from the source
Member State and whether the current infrastructure, tools and resources available to the recipient Member
State are adequate to support the analysis and the effective use of data received.

DAC 6

It is considered that some of the hallmarks in DAC 6 have been superseded by provisions introduced in the
Anti-Tax Avoidance Directive — particularly some of the “B hallmarks” that have been rendered obsolete as
they would be classified as hybrids under ATAD 2. We therefore recommend that the Commission review
the existing hallmarks, obtains data from Member States indicating the degree to which they have achieved
the desired results, and then remove or amend those hallmarks that are not effective or have been
superseded by other EU legislation.

The reporting obligation can vary between Member States due to the application of local law — particularly
relating to the exercise of legal professional privilege (LPP). It appears that taxpayer reporting does not
always take place when the advisor is bound by LPP so is unable to report directly themselves.
Consequently, the Commission could consider whether the reporting obligation should always be a joint
obligation for both intermediaries and taxpayers. This will ease the administrative burden for intermediaries,
especially for intermediaries that are not tax advisors. It will also streamline the reporting process by
incorporating it into annual tax reporting, which will allow tax authorities to validate the correctness of the
reporting, with less effort.

DAC 7

We have received feedback that the requirement for platforms to provide adequate information on taxpayer
identity and residency is proving very difficult for the platforms.

In your opinion, would the same results have been achieved even without DAC (..
e., by means of international agreements only)?

Yes, the same results would have been achieved without DAC

Most of the same results would have been achieved without DAC

® Some of the results would have been achieved without DAC, but DAC was

useful and/or instrumental to most of them

No, DAC was essential to achieve these results

Don’t know
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Please explain how the same results could have been achieved alternatively, and
/or how DAC was useful to achieve them.

The DAC appears to be effective in terms of combating tax evasion based on the non-declaration of income
and financial assets (DAC2, DAC7).

However, in terms of combatting tax avoidance and profit shifting, the DAC may not have been the most
effective tool. While DAC4 is based on objective financial data for certain over-the-threshold multinational
groups, other measures, such as DAC6, may not be fully fit for purpose due to:

. the complexity of the rules

. their non-uniform application and

. “localised” implementation of the rules.

DAC3, may not be equally effective in all Member States, as not all Member States have an established
ruling practice or have rulings over very limited aspects of the tax system. Given the difficulty of interpreting
a ruling without detailed knowledge of the local tax rules that it covers, it is arguable that DACS3, in certain
cases at least, has simply acted as a deterrent against applying for a ruling, rather than achieving the goals
of transparency/ automatic exchange of information about cross-border rulings.

Are the types of information automatically exchanged under the DAC relevant?

Toa Toa Toa Not .
. No opinion
large moderate minor at ;
/Don’t know
extent extent extent all
Income from employment .
Pensions 2
Life insurance products =
Director’s fees —
Capital gains -
Information on financial accounts 2
Information on advance pricing 3
agreements
Information on advance rulings _
Country-by-Country reporting .
Information on potentially harmful ~

cross border arrangements

In your opinion, to what extent is DAC overall coherent with other EU legislation (i.
e. AML Directive, ATAD Directive, VAT administrative cooperation regulation,
Recovery Directive)?
To a large extent
® To a moderate extent
To a minor extent



Not at all
No opinion/Don’t know

In your opinion, to what extent is DAC overall coherent with the international tax
framework (i.e. double taxation conventions, multilateral agreements, BEPS

minimum standards)?
To a large extent
® To a moderate extent
To a minor extent
Not at all
No opinion/Don’t know

Part 2 - FOREIGN INCOMES AND ASSETS

Following the entry into force of DAC, what is your perception of the impact on

behaviour of the taxpayers?

Most of the Some of the
taxpayers taxpayers
concerned concerned

Increased reporting of
foreign incomes / assets

More taxes paid by
taxpayers on foreign -
incomes / assets

Repatriation of financial
assets to the country of .
residence

Moving financial assets to
non-EU countries

Part 3 - TAX TRANSPARENCY

No
Few of the Not .
; ‘ opinion
axpayers a
pay / Don’t
concerned all
know

How has DAC changed the attitude towards using the following arrangements?

Not The use of such
at arrangements is
all less likely

Advance Pricing Arrangements e
Advance Tax Rulings -

The content of such
arrangements is
modified

don’

know

13



Cross-border arrangements
presenting a potential risk of tax o
avoidance

Do you provide advice to your clients concerning any of the following
arrangements?

Yes No | don’t know
Advance Pricing Arrangements 2
Advance Tax Rulings 2
Cross-border arrangements presenting a potential risk of tax avoidance 2

To what extent did the introduction of Country-by-country reporting result in a
different allocation of profits across jurisdictions?
To a large extent
To a moderate extent
To a minor extent
Not at all
® No opinion/Don’t know

In general, how do you assess the collection and provision of the information
regarding DACG6 cross-border arrangements presenting a potential risk of tax
avoidance?

Screening Reporting
Very complex W
Complex ]
Not so complex
Easy
Very easy

Don’t know

Please provide an estimation of costs of screening and reporting DAC6 potentially
tax-harmful cross-border arrangements presenting a potential risk of tax avoidance

Please identify which of the following elements of DAC6 generates complexity
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Very Complex Not so Easy Very No

Complex complex Easy opinion
1) Number of arrangements to be 7
screened
2) Determination of reportable 7
arrangements
3) Description of hallmarks o
4) Identification of the information to 7
be collected and reported
7) Difficulties in obtaining advice 7
from my tax advisor / accountant
8) Differences in implementation 7

across EU Member States

For each following hallmark, please indicate what characterizes it best

. The description of . The description
The description of The description
P . the hallmark is P of the hallmark
the hallmark is of the hallmark .
clear but ) is unclear and
clear and does not i . is unclear and .
- occasionally raises . practically
generate difficulty , , challenging in , )
, o questions in T impossible to
in application L application
application apply
Al- o
Confidentiality
A2a) -
Contingent fee
fixed by &
reference to
amount of tax
advantage
A2b) —
Contingent fee
fixed by ref. to =
realised tax
advantage
A3 -
standardised =
documentation
B1 — transfer &
of losses
B2 —
conversion of o
income into
capital
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B3 —circular /
round tripping
transaction

C1a) Cross-
border
deductible
payment — non-
resident
recipient

C1b)l—no CIT

C1b)ii — non-
cooperative
jurisdiction

Cic)—full
exemption of
benefits

C1d) -
preferential tax
regime for
benefits

C2 -
duplication of
deductions

C3-
duplication of
relief from
double taxation

C4 — value of
transfer of
assets

D1 -
Circumvention
of DAC2/CRS
automatic
exchange of
information

D2 — non-
transparent
ownership
chain

E1 — unilateral
safe harbour
rules
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E2 — transfer
of hard-to-
value
intangibles

E3 —intra-
group cross-
border
transfers

Please elaborate your answer (preferably using concrete examples)

Please indicate for each of the following proposals if you agree or no
Yes No

Each hallmark should come with practical guidance and operational examples .
The description and the conditions of application of each hallmark should be more detailed ¢

Tax identification number of the participants in the arrangement should be collected and
provided systematically

DAC6 summary (description of the arrangement) should include mandatory elements 2

Common guidelines endorsed by the Member States should be published by the European
Commission

Penalties for failure to report should be harmonised to ensure proportionality and
effectiveness

Should further and more detailed hallmarks be added? .

Should there be fewer and more general, principle-based hallmarks?

Please elaborate your answer (preferably using concrete examples)

Additional views or information

Would you like to add any comments or suggestions on the current functioning of
DAC?

1000 character(s) maximum

Our additional comments are contained in the attached document.

You may upload here additional documents on the subject of this consultation. All
additional documents provided will be published on the Commission website.
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Only files of the type pdf,ixt,doc,docx,odt,rtf are allowed
670506c3-5fed-4384-abb3-70194d08f2d4/Additional_points_DAC_consultation.pdf

Contact

Katarina.ZNIDARSIC@ec.europa.eu
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