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EU Company law upgraded: Rules on digital solutions and 
efficient cross-border operations

Fields marked with * are mandatory.

Introduction

 The Commission work programme for 2017  announced an initiative on company law to facilitate the use 1

of digital technologies throughout a company’s lifecycle and cross-border mergers and divisions.  This 
consultation seeks views on the scope and content of such an initiative.

The results of previous consultations  have shown strong support among stakeholders for promoting the use 2

of digital tools in company law and for addressing the issue of cross-border operations of companies.  The 3

2015 Conference on Company Law in the Digital Age  confirmed this.4

All the main groups of stakeholders have, in particular, made strong calls for EU action on cross-border 
conversions, including in the  and  European Parliament Resolutions. Conflict-of-law rules already 2009 2012
exist in civil and commercial law for contract, tort and delict, and insolvency, but an important gap remains 
for the law applicable to companies. The European Council has also identified this gap. Already in the 
Stockholm programme of 2009 it identified  company law as an area where the process of harmonising 
conflict-of-law rules at EU level should continue.

The aim of this public consultation is to collect input from stakeholders on problems in company law, gather 
what evidence they have of such problems and hear their possible solutions on how to address the 
problems at EU level. The consultation is divided into four parts:

Part 1: The reasons to act

Part 2: The use of online tools throughout the companies' lifecycle

Part 3: The cross-border mobility of companies (mergers, divisions, conversions)

Part 4: The conflict-of-law rules for companies

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0086+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2012-0019
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More detailed explanations about each part precede the questions. In addition, the inception impact 
assessment explaining in more detail the context, problems and objectives can be found on http://ec.europa.

.eu/smart-regulation/roadmaps/index_en.htm

Please click on one or more responses (in case of the multiple choice questions). In addition, we encourage 
you to explain your views or provide additional information or explanations in the free text boxes. You may 
also provide additional information or views by uploading a separate document at the end of the 
questionnaire in Section 5. The responses will be taken into account when preparing the 2017 initiative on 
company law.

If you have any specific questions or feedback on this questionnaire, please write to just-company-law@ec.
.europa.eu

Target Groups:

industry and business, including all types of companies or entrepreneurs from all sectors;

representative associations at EU and national level (for example, representing the interests of the 
business community, consumers, trade unions and the legal profession);

investors and their associations;

public authorities, including national business registers and judiciary;

individuals (e.g. consumers); and

research and academia.

Specific Privacy Statement:
Received contributions will be published on the Internet. It is important to read the specific privacy 
statement attached to this consultation for information on how your personal data and contribution will be 
dealt with. 

Disclaimer: 
This document is a Commission services working document for consultation and does not in any way 
prejudge the Commission’s decisions on the scope and content of the future initiative.

http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm
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1. COM(2016) 710 final, 25.10.2016

2. For instance, ; the 2014 public consultation on cross-border mergers and divisions the 2013 public consultation on cross-border 

; .transfers of registered offices the 2012 consultation on the future of EU company law ↩

3. For the purposes of this consultation, cross-border operations of companies include cross-border divisions, cross-border 

 mergers and cross-border conversions (i.e. transfers of companies’ registered offices to another Member State).↩

4.  http://ec.europa.eu/justice/events/company-law-2015/index_en.htm ↩

 Specific Privacy Statement:
 Specific_Privacy_Statement.doc

Information about the respondent

You are welcome to answer the questionnaire in any of the 24 official languages of the EU. Please
let us know in which language you are replying.

English

*  You are replying as:
As an individual in your personal capacity
In your professional capacity or on behalf of an organisation

* Respondent's first name:

Tiago

* Respondent's last name:

Mateus

* Respondent's professional email address:

Tiago@accountancyeurope.eu 

* Name of the organisation:

Accountancy Europe

http://ec.europa.eu/internal_market/consultations/2014/cross-border-mergers-divisions/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/seat-transfer/index_en.htm
http://ec.europa.eu/internal_market/consultations/2013/seat-transfer/index_en.htm
http://ec.europa.eu/internal_market/consultations/2012/company_law_en.htm
http://ec.europa.eu/justice/events/company-law-2015/index_en.htm
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* Postal address of the organisation:

Avenue dAuderghem, 22-28/8

B-1040 Brussels

* Type of organisation:
Private enterprise
Professional consultancy, law firm, self-employed consultant
Trade, business or professional association
Non-governmental organisation, platform or network
Research and academia
Regional or local authority (public or mixed)
International or national public authority
Other

* Please specify the type of organisation:
Chamber of commerce
Business organisation (including investors, shareholders or creditors' organisations)
Trade Union/employee body or similar
Represenative of professions or crafts
Other

* Is your organisation registered in the EU transparency register? (If not, you are encouraged to register 
here, although you do not have to be registered to reply to this consultation.)

Yes
No
Not applicable

*  Please indicate your ID number:

4713568401-18
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* Please indicate in which country your organisation's headquarters is located:
Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania
Slovak Republic
Slovenia
Spain
Sweden
United Kingdom
Other
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*  Your contribution:

Note that, whatever option chosen, your answers may be subject to a request for public access to documents under Regulation (EC) N°

1049/2001

 
 (I consent the publication of all Can be published with your organisation's information

information in my contribution in whole or in part including the name of my organisation, and I 
declare that nothing within my response is unlawful or would infringe the rights of any third party in a 
manner that would prevent publication)

 (I consent to the Can be published provided that your organisation remains anonymous
publication of any information in my contribution in whole or in part (which may include quotes or 
opinions I express) provided that it is done anonymously. I declare that nothing within my response 
is unlawful or would infringe the rights of any third party in a manner that would prevent the 
publication.

1.  Reasons to Act

 The new company law initiative would aim to make the best use of digital solutions in companies' 
interactions with public authorities but also with companies' shareholders, and to provide efficient rules for 
cross-border mobility of companies  which could include mergers, divisions, conversions and uniform 
conflict-of-law rules for companies. The questions below seek your views on the problems, their 
seriousness and the need for EU action. A number of problems faced by companies and stakeholders have 
already been identified in previous public consultations and studies on company law. We now ask that you 
bring to our attention any recent developments on problems already identified and other problematic areas. 
Please also provide evidence or examples of any problems that exist and indicate how serious they are. 
More detailed explanations on what is meant by digitalisation and cross-border mobility rules are provided 
in sections 2 and 3.

A recent Study on the Law Applicable to Companies  found that in many Member States there is 5

considerable legal uncertainty surrounding the law applicable to companies. The main finding is that 
differences between Member States' conflict-of-law rules lead to significant practical obstacles to corporate 
mobility in Europe. This limits the possibility of companies of making effective use of the freedom of 
establishment. In a context where the substantive laws of the Member States have not been fully 
harmonised, uniform conflict-of-law rules could give companies and Member States' authorities more legal 
certainty, promote cross-border mobility in the EU and remove obstacles for them stemming from the 
potential for conflicts of laws. Any such uniform rules could build on the existing case-law of the Court of 
Justice of the EU in the area of freedom of establishment promoting choice of law. More detailed 
explanations are provided in section 4.

5.  https://bookshop.europa.eu/en/study-on-the-law-applicable-to-companies-pbDS0216330/

https://bookshop.europa.eu/en/study-on-the-law-applicable-to-companies-pbDS0216330/
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 1.1    To what extent do the differences between Member States’ laws or the overall lack of legal 
framework, in the areas mentioned below, constitute obstacles for the proper functioning of the single 
market? (please choose all that apply)

to a 
very 
large 
extent

to a 
large 
extent

to 
some 
extent

not 
at 
all

no 
opinion

a. Digital processes or tools for companies to 
interact with Member States (registration, filing, 
publication)

b. Digital processes or tools for companies to 
interact with shareholders

c. Cross-border mergers

d. Cross-border divisions

e. Cross-border conversions

f. Conflict-of-laws for companies

g. Other areas (please explain)

 1.1.1    What evidence, including practical examples, could you provide to demonstrate the existence of the 
problem and its size? 

In certain Member States, for example in the Netherlands, companies cannot 

file financial statements electronically.
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 1.2    Which of the issues mentioned below could be addressed as a priority by the EU? (please choose all 
that apply)

top 
priority priority

low 
priority

this 
issue 

should not 
been 

addressed 
at all

no 
opinion

a. Rules for the use of digital 
processes or tools by companies to 
interact with Member States 
(registration, filing, publication)

b. Rules for the use of digital 
processes or tools by companies to 
interact with shareholders

c. Rules for cross-border mergers

d. Rules for cross-border divisions

e. Rules for cross-border conversions

f. Rules on conflict of laws applicable to 
companies

g. Other rules related to companies
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 Please comment:

We strongly support the European Commission to take action in the field of 

digitalisation of Company Law (please refer to our comments below). This 

should be a step by step approach. On line registration remains key to 

overcome bureaucracy and accordingly boost economy. Online board meetings 

should be on voluntary basis as a starting point to avoid imposing any 

additional costs to business. 

Regarding potential rules for cross-border divisions and conversions in the 

European Union, the European Commission should draw on the experience 

acquired on the application of Directive 2005/56/EC of the European 

Parliament and of the Council of 26 October 2005 on cross-border mergers of 

limited liability companies (Cross-border mergers Directive).

According to the feedback received, the system put in practice by the Cross-

border mergers Directive is working properly with good results for cross-

border mobility in the European Union. Any new initiatives should build on 

what is already achieved and address any possible missing points.

The accountancy profession is committed to continue to play its role in 

field, namely as independent experts, as foreseen in Article 8 of the 

Directive.  

Regarding the conflict-of-laws for companies, we support an approach that 

takes into consideration the ECJ case law in this area, promoting legal 

certainty and a level playing field among Member States. In any case, this is 

an issue that the Commission needs to look upon and discuss further with 

Member States.

2.    The use of digital processes or tools throughout the companies' lifec
ycle



10

 The use of digital processes or tools for interaction between companies and Member States 

There exists only a limited EU legal framework to allow the use of digital processes or tools in company law 

and no obligation as such on the online registration of companies  .For example, at national level, several 6

Member States already allow full online registration of companies, whereas the EU legal framework 
allowing it cross-border does not exist. This means that in those Member States founders/representatives 
can register a new limited liability company in the business register in a fully online process, without having 
to be physically present before an authority for the act of registration or beforehand. In a number of other 
Member States, fully online registration is still not available and is, in any event, often difficult in cross-
border situations. Moreover, not all information or documents from business registers provided 
electronically are considered authentic, because they do not have the same value as paper documents. 
Therefore, electronic versions are often not recognised and accepted in the same way as paper copies of 
documents. In addition, the information is often not easily accessible. The situation is very similar when 
registering a branch in another Member State and filing or publishing information.

We seek your views as to whether current company law rules need to be modernised to ensure that 
everyone involved in the lifecycle of a company could benefit from digital technologies. We would also like 
to know which safeguards would be needed to ensure that digital procedures are secure and do not lead to 
fraud.

6. i.e registration of an entity in the business register

 2.1    What are the main issues that could be addressed for the use of digital processes or tools by 
companies in their interaction with national business registers? (please choose all that apply)

a. Make it possible to register, file and publish information on companies and branches fully online in 
a short time
b. Provide for appropriate safeguards to make the online registration, filing and publication 
trustworthy
c. Provide structured online templates and forms, in particular for the registration of companies and 
their instruments of constitution
d. Ensure the recognition of documents/information issued by business registers, including the 
acceptability of electronic copies which should be accepted as ‘true copies’
e. Ensure that companies do not have to provide the same information more than once nationally 
and, where possible, cross-border
f. Other issues
g. No need for EU measures in this area
h. No opinion
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 Please comment:

We fully support the use of digital processes or tools for interaction 

between companies and Member States for reasons of simplicity and efficiency 

and as a way to foster economic activity in the internal market by removing 

any undue barriers to companies willing to operate cross-borders.

As some Member States are already advanced in the use of these digital tools 

it would be important to introduce EU minimum requirements to achieve some 

level of consistency across Europe.  

As part of the suggested safeguards, we would like to draw attention on the 

following: 

1) Modernisation of company law and anti-money laundering/ countering the 

financing of terrorism (AML/CTF) measures should go hand in hand. It provides 

an opportunity to introduce additional safeguards to ensure that the 

information in beneficial ownership registers and business registers is 

accurate. Unfortunately, some registers rely currently on self-reporting and 

do not verify the information that is provided to them by businesses. Such 

verification is important in the context of anti-money laundering efforts. 

2) It is important to ensure that the same level of security can be provided 

online as in the physical world. This was highlighted by the recent 

ransomware attack Petya. In Ukraine, the malware appeared to be introduced in 

several cases via tax preparation software that is used to file taxes.This 

shows that the use of digital processes to interact with the authorities can 

be used by malicious actors to launch cyberattacks.

 2.1.1    What kind of safeguards would be needed? (please choose all that apply)
Harmonised safeguards to verify the identity (including recognition of electronic IDs, application of 
the eIDAS Regulation and possible video-conferences)
Possibility for an exceptional face-to-face verification of identity in case there is a genuine suspicion 
of fraud
Harmonised safeguards for the electronic verification of the legality of information or documents (for 
example, pre-defined structured templates)
Other safeguards
No opinion
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 Please comment:

The use of eIDs and the eIDAS Regulation can provide useful safeguards for 

identity verification. The Commission recognized this in its proposal for the 

revision of the 4th Anti-Money Laundering Directive. We support the Commission

s approach.

However, there are many additional techniques that can help business 

registers with identity verification. FinTech can be a helpful source of 

inspiration in this regard. As stated in the European Commission Consumer 

Financial Services Action Plan (March 2017); One of the main benefits of 

FinTech in the short run is its potential for facilitating on-line relations 

with customers. Business registers can thus draw lessons from this sector.

In addition to applying basic identity identification and verification 

measures such as checking names against electoral rolesthere are other 

solutions. For example, additional validation of an ID picture can be 

obtained by asking the person to send a photo of himself  and then compare 

both pictures. Moreover, it is possible to analyse online behaviour. For 

example, checking whether a customers email address was created in a high-

risk jurisdiction or has been reported as associated with fraud. Further 

examples can be found here: https://www.fintrail.co.uk/s/FFE-CDD-

Paper_03052017.pdf.  

 Use of online tools for interaction between companies and shareholders

Digital tools (such as e-mail, messaging applications, audio and video conferencing software, digital 

information exchange platforms, electronic signature, blockchain voting facilities) could make the interaction 

between companies (listed and non-listed) and their shareholders significantly easier. Such tools could 

reduce costs and improve the efficiency of voting and the exercise of other shareholder rights, in particular 

in a cross-border context. However, it appears that the use of digital tools is not always allowed. Limitations 

may exist in some Member States for certain situations and different types of companies. In addition, 

Member States' different rules and lack of standardisation may also create barriers to the effective use of 

digital tools in company law.

 2.2   In which areas could companies (listed and non-listed) be encouraged to use digital tools when 
interacting with their shareholders? (please choose all that apply)

a. Communication between companies and shareholders on general meetings
b. Participation and voting in general meetings
c. Communication outside the general meetings (for example, relating to payments of dividends, 
issuance of new shares or takeover bids)
d. Adoption of shareholder resolutions without a physical meeting
e. Other areas
f. No need for EU measures in this area
e. No opinion
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 Please comment:

Initiatives in this area have to take into consideration the recent 

publication of Directive (EU) 2017/828 of the European Parliament and of the 

Council of 17 May 2017 amending Directive 2007/36/EC as regards the 

encouragement of long-term shareholder engagement (The Shareholders rights 

Directive).

Additional measures facilitating further online voting would be welcomed in 

the future. In turn, such possibilities can enable shareholders to play more 

active role in the life of the company.

3.    Cross-border mobility of companies (mergers, divisions, 
conversions)

 The EU company law already provides a framework for cross-border mergers of limited liability companies 
(Directive 2005/56/EC), but there are currently no harmonised EU rules for cross-border conversions and 
divisions.
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 Cross-border mergers

The introduction of harmonised rules on cross-border mergers (Directive 2005/56/EC) made it possible to 
carry out cross-border mergers and resulted in a substantial increase in cross-border merger activity. At the 

same time, according to a recent study on the application of this Directive , there are still some problems 7

with its practical implementation and functioning in practice.

For example, the current rules specify that creditors should be protected according to national rules. 
However, research shows that the diversity of national safeguards leads to practical difficulties. In the 2014 
consultation, 80% of respondents were in favour of harmonising the rules on creditors' rights. This included 

a preference for granting guarantees/securities to creditors  and for having the creditor protection period 8

start before the cross-border merger becomes effective (‘ex-ante’) .9

Minority shareholders can also be affected by a cross-border merger. The current EU framework lays down 
minimum rules and gives Member States the possibility to provide additional protection to minority 
shareholders under national rules. However, Member States' rules on minority protection vary across the 
EU. The 2014 consultation showed that 65% of respondents supported harmonisation of minority 
shareholders' rights. This included a preference for allowing minority shareholders to request compensation 

and for harmonising the starting date of the protection period .10

7. http://ec.europa.eu/justice/civil/files/131007_study-cross-border-merger-directive_en.pdf↩

8. 83% of respondents who were in favour of harmonisation supported providing creditors with a right to request a company to 

provide a guarantee or security;  54% were in favour of asking the court to require the company to provide such a guarantee or 

security.↩

9. 86% of respondents were in favour of harmonising the date determining the beginning of the protection period and 75% of 

those supported an “ex ante” starting date.↩

10. 70% of respondents in favour of harmonisation supported providing minority shareholders with a right to request 

compensation. 75% of respondents were in favour of harmonising the date of the beginning of the protection period.↩

 3.1    What are the main issues that could be addressed with respect to cross-border mergers? (please 
choose all that apply)

a. Provide cross-border safeguards for creditors
b. Provide for specific cross-border safeguards for public authorities (other than for creditors)
c. Provide for cross-border safeguards for minority shareholders
d. Further facilitate a cross-border merger procedure (e.g. provide possibility to waive the 
management report)
e. Other measures
f. No need for further EU measures in this area
g. No opinion

http://ec.europa.eu/justice/civil/files/131007_study-cross-border-merger-directive_en.pdf
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Please comment:

According to the feedback received, the system put in practice by the Cross-

border mergers Directive is working properly with good results for cross-

border mobility in the European Union. Any new initiatives should build on 

what is already achieved and address any possible missing points.

 Cross-border divisions

Current EU company law sets out a procedure for public limited liability companies to divide at national level 
(domestic divisions). There is currently no EU procedure to directly divide any limited liability company on a 
cross-border basis, and only some Member States provide for such rules at national level. Therefore, 
companies wishing to divide cross-border have to perform several operations (for instance, a national 
division and a cross-border merger), which involve costly additional procedures.

Due to the fact that many Member States do not have rules on cross-border divisions or when they do, 
those rules differ, the position of stakeholders (in particular employees, creditors or minority shareholders) 
is unclear and their interests might not be effectively protected. Also it is not always clear for public 
authorities, including business registers, tax authorities or social security institutions, how to treat such 
operations.

 

 3.2     What are the main issues that could be addressed for cross-border divisions? (please choose all that 
apply)

a. Set out a cross-border division procedure (leaving the question of safeguards for stakeholders to 
Member States)
b. Set out a cross-border division procedure and provide for uniform safeguards for stakeholders 
across all Member States
c. Set out a procedure with minimum safeguards for stakeholders (Member States could enact or 
maintain more protective rules)
d. No need for EU measures in this area
e. Other measures
f. No opinion
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 Please comment:

Regarding potential rules for cross-border divisions and conversions in the 

European Union, the European Commission should draw on the experience 

acquired on the application of the Cross-border Mergers Directive.

 Cross-border conversions

There is currently no EU procedure for the direct cross-border conversion of a company, i.e. for companies 

to move at least their registered office  to another Member State. Only some Member States provide for 11

such rules at national level. Also, where such rules exist, the conditions under which such a cross-border 
conversion can be carried out (e.g. whether the companies need to transfer only their registered offices or 

also their "real seat") differ . In practice12 , in most cases, companies need to wind up in one Member State 
and dissolve all their contracts, and a new company has to be set up in another Member State. 
Alternatively, companies can convert and transfer their registered office indirectly — by becoming a 

European Company (SE)   13 or by creating a subsidiary abroad and merging with it via EU cross-border 
merger rules. Both cases involve additional procedures and costs which deter the vast majority of 
companies from using them. Due to the fact that many Member States do not have rules on cross-border 
conversions or when they do, those rules differ, the position and rights of stakeholders (in particular 
employees, creditors or minority shareholders) are often unclear in case of a cross-border conversion. Also 
it is not always clear for public authorities, including business registers, tax authorities or social security 
institutions, how to treat such operations.

11. The registered office refers to the address of a company as registered in the business register. It establishes an important link 

 between a company and the legal order of the country in which it was formed and registered.

12. Member States apply their own laws with regard to the establishment of companies on their territory. Many Member States 

only require a registered office. Other Member States require more, for instance a "real seat" – i.e. central administration, 

 headquarters or principal place of business – in their territory as a condition for establishment.

13. A specific European legal form of Societas Europea, SE, for which transfers are allowed in EU law.
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 3.3    What are the main issues that could be addressed for cross-border conversions? (please choose all 
that apply)

a. Set out only a cross-border conversion procedure (leaving the question of safeguards for different 
stakeholders and the question of seat of companies to Member States)
b. Set out a cross-border conversion procedure and provide for uniform safeguards for different 
stakeholders across all Member States (leaving the question of seat of companies to Member 
States)
c. Set out a cross-border conversion procedure with minimum safeguards for different stakeholders 
(Member States could enact or maintain more protective rules, but leaving the question of seat of 
companies to Member States)
d. Cover the question of stakeholders' protection through conflict-of-law rules in cases of cross-
border conversions (see also Question 4.7)
e. Set out a cross-border conversion procedure which lays down specific rules to deal with the seat 
of companies
f. No need for EU measures in this area
g. Other measures
h. No opinion

Please comment:

Regarding potential rules for cross-border divisions and conversions in the 

European Union, the European Commission should draw on the experience 

acquired on the application of the Cross-border Mergers Directive.

4.  Conflict-of-law rules for companies
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 Many companies have operations in several Member States. Sometimes they are incorporated in one 
Member State but set up main operations in other Member States. This is an expression of the freedom of 
establishment guaranteed in the Treaty on the Functioning of the EU. With an ever more integrated single 
market, this trend is likely to continue. Despite this cross-border phenomenon, at present, conflict-of-law 
rules in the area of company law are regulated exclusively by Member States. Thus the content of these 
rules may differ substantially.

There have been various practical obstacles reported from the countries that have retained an aspect of the 
real seat theory, for instance problems in identifying the place of the real seat. The case- law of the 
European Court of Justice has not yet led to a convergence of national conflict-of-law rules applicable to 
companies. Companies may encounter problems and difficulties such as problems with the boundary 
between the applicable law and other fields of law, possible application of two or more Member States' 
company laws or may even be faced with the impossibility to carry-out cross-border conversions

 

 4.1     What problems arise when national conflict-of-law rules for companies differ? (please choose all that 
apply)

a. Problems with identifying the place of the "real seat" or the place of incorporation of a company
b. Problems related to the divergent or conflicting provisions in different national company laws
c. Cross-border conversions are made virtually impossible
d. Problems with the boundary between the applicable company law and other fields of law (for 
instance insolvency, tort, contract law)
e. Problems with the application of overriding mandatory rules of domestic law that may interfere 
with foreign company law
f. Other
g. None
h. No opinion

 Please comment:

As an overall comment regarding conflict-of-law rules, the respective ECJ 

case law should be taken into consideration especially when it comes to 

respecting freedom of establishment. In light of this, there is a need to 

promote legal certainty and ensure level playing field among EU Member 

States. 
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 Connecting Factor

The connecting factor determines which national substantive company law applies. For the connecting 
factor, traditionally, some Member States follow the real seat theory, i.e. the law governing a company is 
determined by the place where the central administration of that company is located. Other Member States 
follow the incorporation theory, i.e. the law governing a company is determined by the place of its 
incorporation.

The case-law of the Court of Justice of the EU has considered that certain practices in Member States 
imposing their company law rules on companies incorporated in other Member States on the basis of the 
real seat approach are an unjustified restriction to the freedom of establishment. Against that background, 
today in all Member States, the place of incorporation is used de facto as the sole or the main connecting 
factor to determine the applicable law (lex societatis) in intra-EU cases. A significant number of companies 
have made use of the resulting corporate mobility and choice of law.

The law of the place of incorporation is not applied without exceptions. The laws of all Member States 
provide that certain provisions of their substantive company law apply to companies that are incorporated 
under the law of another jurisdiction (so-called "overriding mandatory provisions", i.e. provisions which are 
crucial to safeguard a country’s public interest, such as its political, social or economic organisation). This 
indicates a country’s strong desire to retain an appropriate degree of control over foreign companies 
operating within its territory when public interests are at stake. While this broad consensus should be taken 
into account in the context of a possible future harmonisation, the jurisprudence of the European Court of 
Justice, which sets limits to the application of overriding mandatory provisions in order to give effect to the 
principle of freedom of establishment, must be observed at the same time.

4.2   By which law should a company be governed?
a. By the law of the country where the company was incorporated or has its registered office, subject 
to overriding mandatory provisions and public policy exceptions
b. By the law of the country where the company has its real seat, subject to overriding mandatory 
provisions and public policy exceptions. Please specify in the free-text box below which elements for 
the determination of the 'real seat' you have in mind, e.g. central administration, main operations.
c. Other (please specify in the free-text box below)
d. I don't know



20

 Matters governed by the lex societatis     

Most existing conflict-of-law rules for companies provide for a non-exhaustive enumeration of matters which 
are governed by the lex societatis (i.e. the law governing a company). Also a possible EU instrument could 
contain such a non-exhaustive enumeration of matters governed by the lex societatis. These matters could 
include both the internal aspects of the company (in particular the rights and obligations among the 
members of the company, its functioning and organisation, or the directors’ liability towards the members of 
the company and the company itself) and the external aspects of the company (i.e. the existence of the 
company as a legal entity, its general capacity and the separation between the members´ and the 
company´s property). The governance of all these matters by the same law could ensure consistency and 
predictability.

Certain matters do not only address the internal affairs of the company. They reflect wider policy goals and 
choices, as these rules seek to balance the interests of different social players within the society where a 
company operates. This may for instance concern rules on employee participation. Two options could be 
considered: the first option would be to exclude such rules from the scope of an EU instrument and leave 
such matters to the national conflict-of-law rules. The second option would be to include such rules in the 
scope of the instrument. This would be based on the consideration that Member States can protect such 
social policy goals, also in relation to companies governed by a foreign lex societatis, by relying on 
overriding mandatory provisions.

Matters which are not of a company law nature will be in any case excluded from the scope of an EU 
instrument on conflict-of-law rules on company law. These matters include revenue, customs and 
administrative matters; insolvency; contractual and non-contractual obligations, rights in rem, trusts and 
labour law. 

 4.3     What matters could the  cover? lex societatis (please choose all that apply)
a. Internal matters
b. External matters
c. No opinion

4.3.2    Please specify which external matters should be covered by the :lex societatis
The existence of the company as a legal entity
The general capacity of the company
The separation between the members´ and the company´s property
Other external matters (please specify in the free-text box below)
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 Please comment:

4.4   Could certain matters be excluded from the scope of a uniform conflict-of-law instrument reflecting 
wider policy goals and choices?

a. Yes
b. No
c. No opinion

 Universal or intra-EU application

Conflict-of-law rules usually have universal application. For instance, when determining the law applicable to 
contracts or torts, it is irrelevant whether the law of a Member State or a non-Member State is designated 
as applicable. Therefore, one option is to provide for universal application also of a future instrument on 
company law. There are, however, also EU conflict-of-law rules without universal application, for example, 
in insolvency proceedings.

Including companies established under the law of a non-EU country in the scope of a future instrument on 
the law applicable to companies could have far-reaching implications, for instance, for the protection of 
shareholders, other stakeholders and society at large. Therefore, taking into account such specificities of 
company law, excluding companies incorporated in third countries from the scope of a future EU instrument 
could also be considered. A more limited scope of application of this kind would correspond to the scope 
and impact of the current case-law of the Court of Justice which, in the absence of EU conflict-of-law rules, 
is based on the freedom of establishment and therefore addresses only intra-EU cases.

4.5   Could EU-level conflict-of-law rules for company law have universal application, i.e. should they also 
apply to companies incorporated in non-EU countries with operations in the EU?

a. Yes
b. No
c. No opinion
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 Change of applicable law

In accordance with the case-law of the European Court of Justice, the possibility for a company established 
in one Member State to convert to a company governed by the national law of another Member State, i.e. to 
change the applicable law while keeping its legal personality, without prior winding-up or liquidation, is 
guaranteed by the freedom of establishment in certain circumstances. Specifically, a Member State which 
enables companies established under its national law to convert, cannot exclude or unduly inhibit, in a 
general manner, companies initially governed by the law of another Member State from converting to 
companies governed by its own national law and thus exercising mobility. However, the company that 
wishes to change its applicable law must satisfy the requirements applicable to national companies for 
incorporation in the new host Member State (e.g. registration, effective residence requirements, minimum 
capital, disclosure, internal structure or number of members). The Court has clarified that in this regard the 
principles of equivalence and effectiveness apply.

The old home Member State's law could continue to govern the rules on the protection of minority 
shareholders and creditors of the company.

However, not all Member States' laws explicitly allow the cross-border relocation of the statutory seat of 
companies or have rules on its effects on the applicable law.

4.6  Should a possible future instrument on conflict-of-laws in cross-border operations of companies 
specifically address the possibility of a change of the applicable law through a cross-border conversion to 
another Member State without loss of legal personality?

a. Yes
b. No
c. No opinion

 Please explain further:

4.7  Should a possible future instrument on conflict-of-laws  specify which matters should be covered by the 
'old law' and which by the 'new law'?

Yes
No
No opinion
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Please comment:

Other comments

 Are there any other relevant issues about the subject matter of this consultation that should be taken into 
consideration?

Yes
No
No opinion

Please comment further:

Accountancy Europe welcomes modernisation of company law especially when 

looking into aspects of digitalisation. Nevertheless, introducing tools to 

facilitate cross-border mobility and online initiatives should not lead to 

lose focus on further EU coordination  of substantive Company Law. 

Please upload your file:

 Thank you very much for your contribution!

Background Documents
Specific Privacy Statement-bg.docx (/eusurvey/files/70e168cb-259d-4202-9a6c-9008b842008e)

Specific Privacy Statement-cs.docx (/eusurvey/files/c5df0167-11fb-40bb-8a2d-29211665a6a8)
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